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BOT Law/ JV Contracts

1. Long-Term  Contracts

2. Multiple Components/ Bundle-Type

3. “Incomplete” Contracts

4. Legality of Substance/ Content and
Process

5. Laws read into every contract

6. Integral Part of “Contract Suite”
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PPP Contract Suite
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BOT Law/ JV Contracts

7. Governed by Non-Impairment Clause

8. Consistency between Terms of Reference –
Contract - Negotiated Terms

9. Pass Test of Public Good/ General Welfare/ 
Most Advantageous Benefit

10.“Define the basic and legal relationship 
between the parties and their rights and 
responsibilities including the specific 
Government Undertakings” (2012 BOT IRR)
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Mandatory Terms BOT Law Contract 
(per BOT Law 2012 IRR)

1. specific contractual arrangement, term, and 
scope of work

2. project technical specifications and system 
features

3. implementation milestones including those for 
securing other approvals, project completion 
date

4. cost recovery scheme via proposed tolls, fees, 
rentals and charges, as the case may be

5. liquidated damages
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Mandatory Terms BOT Law Contract 
(per BOT Law 2012 IRR)

6. performance and warranty bonds

7. minimum insurance coverage as may be 
required for the project, such as Contractors’ 
all risk, motor vehicle, workmen’s 
compensation, third party liability, or 
comprehensive general liability insurance

8. acceptance tests and procedures

9. warranty period and procedures (after 
transfer)
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Mandatory Terms BOT Law Contract 
(per BOT Law 2012 IRR)

10.grounds for and effects of contract 
termination including modes for settling 
disputes

11.the manner and procedures for the 
resolution of warranty against corruption

12.compliance with all other applicable laws, 
rules, and regulations
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JV Agreement

1. Identification of the JV 
parties

2. JV Name

3. Principal place of 
business 

4. JVA effectivity date

5. JV purpose/s and 
objective/s

6. JV vehicle (incorporated 
or unincorporated)

7. Total cost of JV activity

8. JV Term

9. Project specifications and 
features

10. Management role of JV 
parties

11. Statement that parties are 
co-venturers

12. Establishment of JV Fund

13. Amount and Contributions 
of each party
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JV Agreement

14. Creation of special bank 
account

15. Provision on infusion of 
additional capital

16. Percentages and sharing 
of profits and losses

17. Termination/ Liquidation 
of JV

18. Buy-out provisions

19. Transfer of ownership of 
assets

20. Creation of Management 
Committee or designation 
of General Manager

21. Implementation 
milestones

22. Provision for the 
acquisition of licenses

23. Type of insurance

24. Confidentiality of trade 
information

25. Ownership or retention of 
patents
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JV Agreement

26. Performance security 
requirements

27. Undivided pro-rata 
interests held by the co-
venturers on all assets of 
the JV

28. Restriction regarding 
assignment of private 
sector participant’s 
undivided pro-rata 
interests

29. Cost recovery scheme

30. Indemnification and 
liquidated damages

31. Performance and warranty 
bonds

32. Payout of funds

33. Minimum insurance 
coverage

34. Acceptance tests and 
procedures

35. Dispute Settlement and 
Alternative Dispute 
Resolution

36. Warranty against corruption

37. Compliance with law

38. Government exit provision
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Typical PPP Contract Terms

1. Preambulatory Clauses

2. Party Clause

3. Interpretation

4. Nature of the BOT/ 
Variant

5. Term (Length) of the 
Project. 

6. Contract Objective

7. Risk Allocation

8. Performance Bonds

9. Key Performance 
Indicators

10. Rights

11. Payment to 
Government and 
Private Sector 

12. Insurance 
Requirements 

13. Delay Provisions

14. Force Majeure
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Typical PPP Contract Terms

15. Governmental Action

16. Government and Private 
Sector Warranties 

17. Change in the Law

18. Regulatory Regime

19. Variations

20. Termination

21. Indemnification

22. Intellectual Property

23. Claims

24. Financial Security

25. Dispute Resolution

26. Step-in Rights

27. Changes in the 
Composition of the 
Private Sector Proponent 

28. Partnership Management

29. Compliance with all Laws

30. Personnel

31. Conditions Precedent 
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PPP Risks
o Definition: unpredictable deviation from initial context

or perspective/ unavoidable factor
o Effect: Downside and Upside
o Allocation: Risk-Transfer (Private Sector); Risk-

Retention (Public Sector); Risk-Sharing (Both Parties)
o Bearing Party: Party who can best control/ manage/

bear/ absorb/ influence risk or provide insurance
o Function-Risk-Cost-Tariff Relations: Bearing risk has

cost; bearer must be compensated; wrong allocation
result in higher tariff; More functions to private sector,
more risks it assumes (function-risk match); More risks
results in higher tariffs; higher tariffs means higher
rewards for Private Sector
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4 Clusters of PPP Risks

Policy and 
Political

Economic and 
Fiscal

Process and 
Legal

Environmental 
and Spatial
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52 PPP Risks
A.  Policy and Political

1. Succession

2. Corruption

3. Legislative

4. Regulatory

5. Risk mismatch 

6. Taxation

7. Audit

8. Political Force 
Majeure

B.  Economic and Fiscal

9. Credit 

10. Demand

11. Economic

12. Cost 

13. Foreign 
exchange 

14. Gearing

15. Inflation

16. Insurance

17. Interest

18. Life cycle costs 

19. Market 
competition 

20. Market 
familiarity 

21. Payment 
mechanism 

22. Revenue tariffs 

23. Sponsor
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52 PPP Risks
C.  Process and Legal

24. Acquiring planning 
approval

25. Bid process 

26. Consortium structure 

27. Counterparty

28. Feasibility studies 

29. Legal/ Capacity

30. Local partners Interface

31. Social or protester 

32. Time

D. Environmental and Spatial
33. Asset quality

34. Availability

35. Commissioning or 
start-up 

36. Construction

37. Demographic

38. Design

39. Environmental

40. Force majeure 

41. Ground conditions

42. Installation

43. Operational

44. Technology

45. Project 
management 
ability

46. Project 
performance  

47. Raw material 
Supply

48. Residual value 

49. Site Acquisition 

50. Usage

51. Volume

52. Weather
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Checklist: 
Risk Allocation

o Define the major areas of responsibility 
Define specific responsibilities for each area

o Identify the risks that are associated with 
each responsibility

o Note the direct and indirect relationships
between risks and responsibilities

o Establish how the risks are interrelated
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Checklist: 
Risk Allocation

o For each risk, identify which party (the 
operator, contracting authority, or 
customers) is best able to bear the risk, and 
in particular, who can:

– Predict the risk 

– Influence the risk 

– Control the impact of the risk 

– Diversify or absorb residual risk
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Checklist: 
Risk Allocation

o Decide whether the risk should be fully 
allocated to one party or shared

o Check for any constraints on the ability of the 
parties to bear risk (such as information 
problems or unwillingness of the contracting 
authority or operator to bear risks they appear 
best able to manage)

o Based on the risk analysis, assign a party to: 
– Assume each responsibility 

– Bear each risk
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Sample Risk Allocation Matrix

Risk Public Private Shared

Design X

Construction X

Finance X

Technology X

Regulatory Process X

Traffic Revenue X

Environmental Compliance X

O&M X

Approval Process X

Change in Law X
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Risk Likelihood and Significance
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Sample BOT Law Contract Provisions

1. Urban Mass Rail

2. Bulk Water Supply

3. Solid Waste Management

4. Information and Communications Technology

(Prepared by Castalia Strategic Advisors for NEDA)
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Plenary Exercise

Considerations

1. Scope and Exclusions

2. Meaning of Words

3. Identify Risk, Risk Allocation Scheme, and 
Bearer(s) of Risk

4. Exclusivity or inclusivity of enumerations

5. Impact/ Import of Text

6. Propose Improvements/ Refinements
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Joint Venture Agreement 
for Bulk Water Supply

Know All Men by These Presents:

(or The Public is Informed:)

This Contract is executed on this ___ day of ____
by and between:
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Party Clause
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Whereas Clauses
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Definition of Terms
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Definition of Terms
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Definition of Terms
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Definition of Terms
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Rules of Interpretation
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Conditions Precedent
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Term of the Agreement
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Project Scope
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Grant of Rights
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Right-of-Way
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Consents and Approvals
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Consents and Approvals
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Construction Responsibilities
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Warranties
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Performance Security
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Financing of Project
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Operations and Maintenance
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Revenues and Payments
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Revenues and Payments
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Revenues and Payments
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Revenues and Payments
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Concession Fees
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Contract Management
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Insurance
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Representations and Warranties
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Representations and Warranties
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Force Majeure
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Non-Assignment
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Step-In Rights
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Dispute Resolution
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Dispute Resolution
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General Provisions
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General Provisions
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General Provisions
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Post-Award Amendments

• General Rule: No post-award amendments 
since contract presumed to include all 
relevant and material provisions

• Exceptions: 

– Amendments are formal, not material

• Not increase burden of Government, or

• Not accord more benefits to the PSP

– Option to amend, material or formal, is part of 
terms of reference, justified and consensual (i.e., 
regardless of PSP, have same right/ privilege)
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Breach of Contract

Definition:

• failure without legal reason to comply with 
the terms of a contract

• failure, without legal excuse, to perform any 
promise which forms the whole or part of the 
contract
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Breach of Contract: Remedies
1. Specific Performance - performance of the obligation itself
2. Substitute Performance - someone else performs or something 

else is performed at the expense of the defaulting party
3. Equivalent Performance - damages to preserve the interests of 

the promisee that may include-
a) "expectation interest" – the interest in having the benefit of his 

bargain by being put in as good a position as he would have been in 
had the contract been performed

b) "reliance interest” - the interest in being reimbursed for loss caused 
by reliance on the contract by being put in as good a position as he 
would have been in had the contract not been made

c) "restitution interest - the interest in having restored to him any 
benefit that he has conferred on the other party

4. Rescission/Cancellation
5. Extension of Project Life
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Sample JV Agreement Provisions
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Governing Law

WHEREAS, in 2014, the City enacted Ordinance
No. [] entitled An Ordinance Governing Joint
Ventures Between [] City and Private Sector
Partners, Providing for the Procedures for
Identifying Joint Venture Partners, Instituting
Accountability Mechanisms, and For Other
Purposes (Ordinance); xxx
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Governing Law/ Procedure

On [], in accordance with the provisions of the 2013
NEDA JV Guidelines, the Government Entity commenced
the procedure for Competitive Challenge by posting and
publishing a notice inviting interested parties to submit
comparative proposals to undertake the abovementioned
activities on the terms and conditions set forth in this
Agreement.

Based on the results of the Competitive Challenge, the
Private Partner was selected by the Government Entity as
having submitted the proposal that is most advantageous
to the Government to undertake the Project pursuant to
this Agreement.
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Contractual Intent

In entering into this Agreement, the Parties hereby
declare and affirm that their primary contractual
intent is to enter into a contractual joint venture for
the purpose of financing, construction, design,
development and operations of a Multi-Purpose
Transport Terminal.

All the provisions of this Agreement shall be
interpreted to accomplish the foregoing declared
contractual intent.
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Scope/ Purpose

1. This JVA involves the reclamation and horizontal
development of [] hectares more or less, of
foreshore and offshore areas of [] located at
the [] as reflected in the attached Land
Allocation Plan.

2. The land use development of the Project shall
include mixed-use, office,
commercial/residential districts, commercial
development, institutional centers, public use
and other related uses in accordance with the
Master Development Plan.
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Contributions 

[] shall assign its rights, obligations, functions and
powers to the Service Contract to the JV Partner for
the purpose of implementation of this Contractual
JV and the development, construction, operation,
management and maintenance of the Hydropower
Project.

The value of the Service Contract, as determined by
an independent third party appraiser, shall be
considered as [] contribution to the Joint Venture
and shall be the basis of determining []
proportionate share in the Joint Venture.
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Contributions

Contributions Due Date Value

Cash

Non-Cash
1.[Enumerate]
2.[Enumerate]

Total

The Government Entity shall contribute the following to
the JV:
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Contributions (Incorporated)

The Parties shall subscribe in cash to the authorized
capital stock of the JVC such that the subscribed
and paid-up capital of the JVC shall be as follows:
[], Amount Subscribed [], Amount Paid-up [], % []

[], Amount Subscribed [], Amount Paid-up [], % []

The subscription payment of [] shall be advanced
at no interest by [] and shall be offset against the
Concession Fee equivalent to [] of annual gross
revenue of the JVC until fully paid.

WWW.ALBERTOCAGRA.COM



Sharing

[] shall be entitled to a share in the profits/ gross
revenues/ net proceeds equivalent to [] percent ([]
%) while the JV Partner shall be entitled to the
remaining [] percent ([]%).
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Sharing

Partner Area Allocated Percentage

Government [] inclusive of roads 
and open spaces

[]

Private Sector [] []

Total Reclaimed Area [] 100%

Pursuant to the Land Allocation Plan, the reclaimed area,
inclusive of the area that would be devoted for roads and open
space, shall be distributed as follows:
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Responsibilities of Parties

Obligations and Responsibilities of PSP
1. Provide the Project Cost;
2. Cause the preparation of all necessary documents for

the pre-construction stage such as master development
and the engineering design;

3. Provide management, technology, equipment,
machinery, manpower and personnel expertise and
other support facilities;

4. Cause the preparation and submission of development
plans, project studies and detailed engineering studies
and other requirements for approval and compliance to
concerned government regulatory agencies; and

5. Assume all tax liabilities that may be levied by the [].
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Responsibilities of Parties

Obligations and Responsibilities of Government:
1. Assist the PSP in the sourcing of water, power and

telecommunications facilities;
2. Provide all road right-of-way to the [] and other

easement rights necessary to perform the Project, cost to
be paid by the PSP;

3. Issue a resolution adopting the Master Plan/Design of the
Project; and

4. Secure and obtain all government permits, licenses and
authorizations as well as compliance certificate from the
Department of Environment and Natural Resources with
regard to the submission of the Environment Impact
Assessment Report and other requirements by
government regulatory agencies for the smooth
implementation of the Project.
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Incorporation

The Parties agree to cause the establishment of
a Philippine corporation called [] (hereinafter
referred to as the "JVC") with principal office in
[] and with an authorized capital stock of []
divided into [] shares with a par value of []
per share.
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Concession

Upon incorporation, [] and the [] will execute
a Concession Agreement for a period of [] years
(the “Concession Period”), renewable at any
time prior to Expiration Date for another
[]years, pursuant to which: []

Or

The [] shall grant an exclusive concession to the
[] for the construction, development, and
operation of the []
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Governance

The JV shall be managed by a Governing Board composed of
seven (7) members appointed annually. The PSP shall nominate
five (5) members, and the City shall nominate two (2) members.
The Governing Board shall set the policies for the
implementation and operation of the Project. A Project Manager
shall de appointed or designated by the Governing Board.
In the event a member dies, resigns or is otherwise removed
from office prior to the fulfillment of his term, the Party which
nominated the member who dies, resigned, or was removed
from office will nominate a replacement. The Parties shall then
cause the election of such nominee as replacement for the
member who died, resigned or was removed from office.
The Governing Board shall provide policy directions for the
overall management and operations of the JV in accordance with
this Agreement. A majority of the Board shall constitute a
quorum to do business.
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Other Clauses/ Sections
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Material Adverse 
Government Action 

Definition
• MAGA means any national government agency action which 

has a material adverse effect on any of the rights and 
privileges of, or on the enjoyment and/or exercise thereof by, 
the Concessionaire under this Concession Agreement, or 
which has a material adverse effect on the Construction 
Schedule or the Concessionaire’s ability to comply with its 
financial and/or other contractual obligations, including but 
not limited to any of the following:  

– a Change in Law; 
– the imposition of any new national or local tax, or change in 

maximum rate of any national or local tax, in either instance 
except value-added tax. 
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Material Adverse 
Government Action 

Consequences

• Notice

• Burden of Proof on PSP

• PSP excused from performance

• PSP compensated depending on breach of 
threshold (toll rate adjustments, extension of 
contract life, rescheduling of milestones, 
damages, others)

• Negotiations
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Performance Undertaking

This shall refer to an undertaking of a
department, bureau, office, commission,
authority, agency, GOCC, or LGU in assuming
responsibility for the performance of the
Agency’s/LGU’s obligations under the
contractual arrangement including the payment
of monetary obligations, in case of default.
These undertakings may be subject to payment
of risk premium to the Government or LGU, or
any other authorized agency.
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Contingent Liability

2 Categories

1. Direct contractual obligations: explicitly 
identified in the PPP Agreement or Gov’t 
guarantee 

2. Implied obligations: Gov’t as implied 
guarantor 
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Contingent Liability

Types

1. Minimum revenue guarantees in toll roads 

2. Fuel price support for power projects 

3. Force majeure guarantees for uninsurable 
events 

4. Liquidated Damages 

5. Gov’t Loan Guarantees 

6. Gov’t commodity support payments
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Thank you.

0917-5353823

alberto.c.agra@gmail.com
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