
PPP ContractsandRisks
Alberto C. Agra

Certified PPP SpecialistTM

Certified Regulation SpecialistTM

PPP Law and Local Government Law Professor,                   
AteneoLaw School

President, Forensic Solutions
PhD Candidate, Leadership Studies

PPP Lead, Columnist, BusinessMirror
Former Acting Secretary of Justice, Acting Solicitor 

General and Government Corporate Counsel

WWW.ALBERTOCAGRA.COM



BOT Law/ JV Contracts

1. Long-Term  Contracts

2. Multiple Components/ Bundle-Type

3. άLƴŎƻƳǇƭŜǘŜέ /ƻƴǘǊŀŎǘǎ

4. Legality of Substance/ Content and
Process

5. Laws read into every contract

6. LƴǘŜƎǊŀƭ tŀǊǘ ƻŦ ά/ƻƴǘǊŀŎǘ {ǳƛǘŜέ
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BOT Law/ JV Contracts

7. Governed by Non-Impairment Clause

8. Consistency between Terms of Reference ς
Contract - Negotiated Terms

9. Pass Test of Public Good/ General Welfare/ 
Most Advantageous Benefit

10.ά5ŜŦƛƴŜ the basic and legal relationship 
between the parties and their rights and 
responsibilities including the specific 
Government ¦ƴŘŜǊǘŀƪƛƴƎǎέ όнлмн .h¢ Lwwύ
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Mandatory Terms BOTLaw Contract 
(per BOT Law 2012 IRR)

1. specific contractual arrangement, term, and 
scope of work

2. project technical specifications and system 
features

3. implementation milestones including those for 
securing other approvals, project completion 
date

4. cost recovery scheme via proposed tolls, fees, 
rentals and charges, as the case may be

5. liquidated damages
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Mandatory Terms BOT Law Contract 
(per BOT Law 2012 IRR)

6. performance and warranty bonds

7. minimum insurance coverage as may be 
ǊŜǉǳƛǊŜŘ ŦƻǊ ǘƘŜ ǇǊƻƧŜŎǘΣ ǎǳŎƘ ŀǎ /ƻƴǘǊŀŎǘƻǊǎΩ 
ŀƭƭ ǊƛǎƪΣ ƳƻǘƻǊ ǾŜƘƛŎƭŜΣ ǿƻǊƪƳŜƴΩǎ 
compensation, third party liability, or 
comprehensive general liability insurance

8. acceptance tests and procedures

9. warranty period and procedures (after 
transfer)
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Mandatory Terms BOT Law Contract 
(per BOT Law 2012 IRR)

10.grounds for and effects of contract 
termination including modes for settling 
disputes

11.the manner and procedures for the 
resolution of warranty against corruption

12.compliance with all other applicable laws, 
rules, and regulations
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JV Agreement

1. Identification of the JV 
parties

2. JV Name

3. Principal place of 
business 

4. JVA effectivitydate

5. JV purpose/s and 
objective/s

6. JV vehicle (incorporated 
or unincorporated)

7. Total cost of JV activity

8. JV Term

9. Project specifications and 
features

10. Management role of JV 
parties

11. Statement that parties are 
co-venturers

12. Establishment of JV Fund

13. Amount and Contributions 
of each party
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JVAgreement

14. Creation of special bank 
account

15. Provision on infusion of 
additional capital

16. Percentages and sharing 
of profits and losses

17. Termination/ Liquidation 
of JV

18. Buy-out provisions

19. Transfer of ownership of 
assets

20. Creation of Management 
Committee or designation 
of General Manager

21. Implementation 
milestones

22. Provision for the 
acquisition of licenses

23. Type of insurance

24. Confidentiality of trade 
information

25. Ownership or retention of 
patents
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JV Agreement

26. Performance security 
requirements

27. Undivided pro-rata 
interests held by the co-
venturerson all assets of 
the JV

28. Restriction regarding 
assignment of private 
ǎŜŎǘƻǊ ǇŀǊǘƛŎƛǇŀƴǘΩǎ 
undivided pro-rata 
interests

29. Cost recovery scheme

30. Indemnification and 
liquidated damages

31. Performance and warranty 
bonds

32. Payout of funds

33. Minimum insurance 
coverage

34. Acceptance tests and 
procedures

35. Dispute Settlement and 
Alternative Dispute 
Resolution

36. Warranty against corruption

37. Compliance with law

38. Government exit provision
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Typical PPP Contract Terms

1. PreambulatoryClauses

2. Party Clause

3. Interpretation

4. Nature of the BOT/ 
Variant

5. Term (Length) of the 
Project. 

6. Contract Objective

7. Risk Allocation

8. Performance Bonds

9. Key Performance 
Indicators

10.Rights

11.Payment to 
Government and 
Private Sector 

12.Insurance 
Requirements 

13.Delay Provisions

14.Force Majeure
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Typical PPP Contract Terms

15.Governmental Action

16.Government and Private 
Sector Warranties 

17.Change in the Law

18.Regulatory Regime

19.Variations

20.Termination

21. Indemnification

22. Intellectual Property

23.Claims

24.Financial Security

25.Dispute Resolution

26.Step-in Rights

27.Changes in the 
Composition of the 
Private Sector Proponent 

28.Partnership Management

29.Compliance with all Laws

30.Personnel

31.Conditions Precedent 
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PPP Risks
o Definition: unpredictabledeviationfrom initial context

or perspective/unavoidablefactor
o Effect: DownsideandUpside
o Allocation: Risk-Transfer (Private Sector); Risk-

Retention(PublicSector); Risk-Sharing(BothParties)
o BearingParty: Party who can best control/ manage/

bear/ absorb/influenceriskor provideinsurance
o Function-Risk-Cost-Tariff Relations: Bearing risk has

cost; bearer must be compensated; wrong allocation
result in highertariff; More functionsto private sector,
more risksit assumes(function-risk match); More risks
results in higher tariffs; higher tariffs means higher
rewardsfor PrivateSector
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4 Clusters of PPP Risks

Policy and 
Political

Economic and 
Fiscal

Process and 
Legal

Environmental 
and Spatial
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52 PPP Risks
A.  Policy and Political

1. Succession

2. Corruption

3. Legislative

4. Regulatory

5. Risk mismatch 

6. Taxation

7. Audit

8. Political Force 
Majeure

B.  Economic and Fiscal

9. Credit 

10.Demand

11.Economic

12.Cost 

13.Foreign 
exchange 

14.Gearing

15. Inflation

16. Insurance

17. Interest

18.Life cycle costs 

19.Market 
competition 

20.Market 
familiarity 

21.Payment 
mechanism 

22.Revenue tariffs 

23.Sponsor
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52 PPP Risks
C.  Process and Legal

24.Acquiring planning 
approval

25.Bid process 

26.Consortium structure 

27.Counterparty

28.Feasibility studies 

29.Legal/ Capacity

30.Local partners Interface

31.Social or protester 

32.Time

D. Environmental and Spatial
33. Asset quality

34. Availability

35. Commissioning or 
start-up 

36. Construction

37. Demographic

38. Design

39. Environmental

40. Force majeure 

41. Ground conditions

42. Installation

43. Operational

44. Technology

45. Project 
management 
ability

46. Project 
performance  

47. Raw material 
Supply

48. Residual value 

49. Site Acquisition 

50. Usage

51. Volume

52. Weather
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Checklist: 
Risk Allocation

o Define the major areas of responsibility 
Define specific responsibilities for each area

o Identify the risksthat are associated with 
each responsibility

o Note the direct and indirect relationships
between risks and responsibilities

o Establish how the risks are interrelated
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Checklist: 
Risk Allocation

o For each risk, identify which party (the 
operator, contracting authority, or 
customers) is best able to bear the risk, and 
in particular, who can:

ïPredict the risk 

ïInfluence the risk 

ïControl the impact of the risk 

ïDiversify or absorb residual risk
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Checklist: 
Risk Allocation

o Decide whether the risk should be fully 
allocated to one party or shared

o Check for any constraints on the ability of the 
parties to bear risk (such as information 
problems or unwillingness of the contracting 
authority or operator to bear risks they appear 
best able to manage)

o Based on the risk analysis, assign a party to: 
ïAssume each responsibility 

ïBear each risk
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Sample Risk Allocation Matrix

Risk Public Private Shared

Design X

Construction X

Finance X

Technology X

Regulatory Process X

Traffic Revenue X

EnvironmentalCompliance X

O&M X

ApprovalProcess X

Change in Law X
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Risk Likelihood and Significance
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Sample BOT Law Contract Provisions

1. Urban Mass Rail

2. Bulk Water Supply

3. Solid Waste Management

4. Information and Communications Technology

(Prepared by Castalia Strategic Advisors for NEDA)
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Plenary Exercise

Considerations

1. Scope and Exclusions

2. Meaning of Words

3. Identify Risk, Risk Allocation Scheme, and 
Bearer(s) of Risk

4. Exclusivity or inclusivity of enumerations

5. Impact/ Import of Text

6. Propose Improvements/ Refinements
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Joint Venture Agreement 
for Bulk Water Supply

Know All Men by These Presents:

(or The Public is Informed:)

ThisContractisexecutedon this ___dayof ____
by andbetween:
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Party Clause
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Whereas Clauses
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Definition of Terms
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Definition of Terms
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Definition of Terms
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Definition of Terms
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Rules of Interpretation
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Conditions Precedent
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Term of the Agreement
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Project Scope
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Grant of Rights
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Right-of-Way
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Consents and Approvals
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Consents and Approvals
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Construction Responsibilities
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Warranties
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Performance Security
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Financing of Project
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Operations and Maintenance
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Revenues and Payments
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